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Disclaimer

The law is constantly changing at an unprecedented pace. Also, each client’s separate fact
situation must be carefully examined before applying any principals of law. Furthermore, this
outline is not intended to be a substitute for the practitioner’s own research into this area of law
and how the law applies to a client’s specific situation. Therefore, the author takes no
responsibility how the areas of law covered by this outline apply to the reader or the reader’s
clients. Finally, to ensure compliance with requirements imposed by the IRS
Circular 230, we hereby inform you that any U. S. tax advice contained in this
communication is not intended or written to be used, and cannot be used, for the
purpose of (i) avoiding penalties under the Internal Revenue Code or (i1)
promoting, marketing or recommending to another party any matter addressed
herein.

Procedures for Engagement

We would be more than happy to assist you with your request, however, let me first explain our
procedures for engagement of our firm.

Our firm provides advice in estate planning, international taxation, business structures and
transactions, and asset protection planning. Seldom, if ever, are there any “simple or quick
questions in these fields. Almost all questions in these areas require a review of the relevant
legal documents, organizational structure, past planning, as well as the client’s objectives.
Further, due to the liability issues involved combined with our time commitment, we do not
answer technical questions, hypothetical questions, questions on outlines or articles unless we
are engaged in writing. Our minimum engagement fee is $1,000. However, we do offer
wholesale pricing for accountants and attorneys that engage us directly.

For more details regarding engaging our firm go to:

http://www internationalcounselor.com then click on the “Accountants/Attorneys” Tab.

Please note that we do not accept international taxation of foreign retirement plan type of work.
Should you have individual foreign retirement plan type of work, the following person was
recommended to us:

Mr. Amiram J. Givon
(650) 428-3900
agivon(@gcalaw.com
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Seldom, if ever, any treaty relief

A. Two Primary Time Periods

When a Chinese person invests in U.S. real estate, there are two time periods
that the foreign person should review: (1) operations; and (2) the sale of the real
property. While tax treaties almost always have an article that mentions U.S. real
estate operating income, seldom, if ever, does a treaty provide any relief from
taxation. Article 6, U.S. 2006 Model Income Tax Treaty. Rather, paragraph 1
merely states,

“Income derived by a resident of a Contracting State from real property,
situated in the other Contracting State may be taxed in the other state.”

The same is true for the sale of real estate where Article 13, paragraph 1.
states,

“Gains derived by a resident of a Contracting State that are attributable to the
alienation of the real property situated in the other Contracting State may be
taxed in the other State.”
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B. Operating Income

As to foreign persons, operating income as to real estate is either taxed as
effectively connected income or FDAP. If the real estate activity rises to the
level of a “trade or business,” then it is classified as effectively connected
income. Conversely, if the level of business activity does not rise to the level of
a trade or business or an election discussed later in this outline is not made, then

FDAP is always taxed on a gross basis with no deductions.
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F JTIH Depreciation 5,660
PR H Total Expenses 13,000
ARIEFS Passive Loss $ (1,000)

1. Example of No Deductions

Assume a Chinese person purchases a residential single family home.
Income and deductions on the single family home are detailed above. Chinese
person may make an election to have non-trade or business real estate classified
as effectively connected income and taxed on a net basis.

a. No Deductions - FDAP

FDAP withholding on the gross amount means that gross rents are
multiplied by the withholding rate, 30% under IRC § 1441 and this is the income
tax. In the above residential real estate example, the tax due would be $4,000
($12,000 x 30%). All deductions for interest, repairs & maintenance,
depreciation, and any other expenses would be disallowed. Therefore, even
though the Chinese person realized a $1,000 loss, he or she would owe income
tax of $4,000. Further, the Chinese person would be required to file a U.S. tax
return. Problems with failing to file timely tax returns are discussed later in this
outline.
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Passive to Trade or Business

R RETE AR
Level I ﬂ:ﬁﬁ T Trade or
of Developer Business income
Activity
® B)E
Hotel and motel
v ENLErE
U Commerciai Reai Estate
v BB~
Residential Real Estate E A ON
Non-business
P ERE L income

Investing in Land

2. Passive to Trade or Business Income Chart

The above bullet points represent a progression from passive to trade or
business income. Investing in land as well as the rental of residential real
estate are always passive income and are taxed as FDAP. Conversely, the
activities of a hotel, motel, or developer are always active trade or business
income. Therefore, these trade or business activities are taxed as effectively
connected income. In the middle is the grey area of commercial real estate.
This may be classified as an active trade or business or it may be classified
as passive income depending on the facts. Unfortunately, there are few
cases in determining exactly what level of activity makes commercial real
estate an active trade or business.

Case Cites:

Land:

Herbert v. Commr., 30 T.C. 26 (1958);

Residential Real Estate:

Espinosa v. Commr., 107 T.C. 146 (1996);

Swallows Holding, Ltd. v. Commr., 515 F. 3d 162 (3d Cir. 2008);
Commercial Real Estate:

Pinchot v. Commr, 113 F.2d 718 (2d. Cir. 1940);

Lewenhaupt v. Commr., 20 T.C. 151 (1953); aff’d, 221 F.2d 227 (9™ Cir.
1955)
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Election to Be Taxes as a Trade or Business
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Election on an “all or nothing” basis
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If revoked, then it may not be reelected for another
5 years

3. IRC § 871(d) or § 882(d) Election

Due to the severe consequences of having non trader or business real
estate denied deductions, foreign individuals, trusts, and partners, under IRC §
871(d) and foreign corporations under IRC § 882(d) may elect to have non-
trader or business real property be taxed as effectively connected income.

a. All or Nothing Election

If an IRC § 871(d) or § 882(d) election is made, it is made for all
properties owned by the foreign person. The foreign person may not pick an
choose and have the election only apply to some properties. Treas. Reg. §

1.871-10(b)(1).
b. Duration

The election continues until it is revoked, and if it is revoked, another
election cannot be made for five years.

¢. Who and Where the Election is Made

Each foreign partner, not the partnership, makes the election. Treas. Reg.
§ 1.871-10(d)(3). An foreign individual, foreign trust, or foreign partner will
make the election on Form 1040 NR. As a side note, if a foreign partner
makes the election, a domestic partnership is now subject to withholding

under IRC § 1446. Rev. Proc. 89-31.
d. Retains Capital Gain Character

While the property is classified as effectively connected income, it retains
its IRC § 1231 and 1221(2) character when sold. Treas. Reg. § 1.871-

10(c)(2).
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| e % i M 57 S SR G
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e. Must Have Income to Make the Election

Both Treas. Reg. § 1.871-10 and Rev. Rul. 91-7 takes the position that
there must be income from the real property in the first year the election is
made. In other words, if a foreign person invests in land and there is no
rental income, an IRC § 871(d) or § 882(d) election cannot be made. This
would mean that any real estate tax as well as insurance or repairs on the
property would be non-deductible. In this respect, advisors generally attempt
to structure land purchases where the seller rents the land back for a period of
time after the sale.
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Returns Must Be Filed Timely
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4. Returns Must Be Timely Filed

Treas. Reg. § 1.874-1(b)(1) took the position that a foreign person must file
his or her return within 16 months. This proved to be a particular harsh result
for Espinoza, who had three U.S. residential rentals. Espinoza presumably did
not file his U.S. tax return because after depreciation his rentals were a loss.
Since Espinoza did not file his tax returns, he did not make an IRC § 871(d)
election.

After repeated requests for his tax return, the Service filed the tax returns for
Espinoza with no deductions and a 30% tax on the gross amount. Under Treas.
Reg. § 1.874-1(b)(1), the 16 month period of time had passed. Therefore, when
Espinoza sought to amend the returns and make the IRC § 871(d) election, the
amendment was denied because the return was late.

Since Espinoza was decided, the Treas. Regs. now allow the Service to
wave the deadline. Treas. Reg. 1.874-1(2)(b). Also, the code section may have
been modified allowing a greater period of time than 16 months.
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C. Foreign Investment in Real Property Tax Act — 1980 (FIRPTA)

As noted in the Non-Business Income of a Foreign Person Outline, a
foreign person does not pay tax on capital gains. As much of the gain on the
sale of real estate is capital gain, prior to FIRPTA, it was possible to structure
real estate sales so that a foreign person paid no capital gain. FIRPTA ended
this tax advantage for foreign persons, making all real estate gains taxable.

Similar to FDAP taxation and withholding, there are two code sections
involved in FIRPTA: (1) IRC § 897; and (2) IRC § 1445. However, unlike
the FDAP regime, the tax amount is not the same as the withholding amount.

IRC § 897 imposes a tax on a net basis on gains or losses of U.S. real
property interests (“USRPI”). IRC § 1445 requires a 10% withholding of
the sales price, not the gain on the sale.

In essence, §897 converts any non-trade or business property to
effectively connected income for purpose of the sale. It does not matter
whether an IRC §871(d) or §882(d) election was made treating FDAP
income as trade or business income for operations.

©Law Firm of Mark Merric, LLC, 2008-2014 All Rights Reserved XII-15
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1. Foreign Person - Definition

The term Foreign Person needs to be defined to make sure that the reader
does not confuse the application of FIRPTA to the sale of indirect interests.
For purposes of this outline, the term “foreign person” includes a foreign
individual, a foreign partnership, a foreign corporation, a foreign trust, a
foreign estate, or any other foreign entity. For most purposes, the primary
foreign persons investing in U.S. real estate are a foreign individual, foreign
partnership, or a foreign corporation.
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2. Direct or Indirect Ownership

A foreign person (e.g., foreign individual, foreign partnership, or foreign
corporation) may own U.S. real estate directly or it may own the stock,
partnership, or membership interest in an entity that owns the U.S. real estate.

2. EEMENEEEA R
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Indirect Ownership
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The above diagram limited to the indirect ownership repeats parts of the
previous diagram, but adds the indirect real estate investment through a U.S.
corporation or a U.S. Ltd. partnership. In the above diagram, it is the U.S.

corporation or U.S. partnership that directly owns the real estate.
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3. Purchaser Buys Either the U.S. Real Estate or the Entity

FIRPTA applies when the purchaser buys either the U.S. real estate or the
ownership interest in the U.S. entity that owns the U.S. real estate. Ownership
interest for purposes of this outline include, but are not limited to stock,
partnership interest, membership interest, or a beneficial interest in a trust.

3. M SEAE Y ISk [ s 3 Bk [ S
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4. FIRPTA Does Not Apply

FIRPTA does not apply when a foreign person owns a U.S. real property
interest directly through a foreign corporation or a foreign partnership and the
foreign person sells the ownership interest. As discussed in the Estate Planning
for a Non-Resident Alien outline, it is very common for a foreign individual to
form a foreign corporation to hold U.S. real estate with the objective that the
foreign corporation will not be included in his or her U.S. estate on his or her
death. Remember, a foreign person only pays U.S. estate tax on U.S. situs assets.

Also, the sale of foreign corporate stock is classified as foreign source
income and not taxable in the U.S. The same is true of the sale of a foreign
partnership interest.

4. SHEEANRFEEEA S EANE R

SMEE NS B SR B A EAE A T EVE NS A E A w BN E A ke
MR IRAT S E P = Bra AL, RS B TR ARG Ol SR BATIFEST B 2 RO
BRI E TR HE, SNEADNBRGL— MR AT, B R4 SORSRISE
[ b = T A A AR R WA, REMEEMEEZE, ZEFASE5
MM E) S EIE P 3238 - B 1§101%, SMEEAERTARRERF R TG X
(RESIESp:fa

B, HESNE L F R R 2 85 S B R IFEISC T A 7 Sah 55 E A
R & AME A A LA S B St —FE AT
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Direct Interests

r EEANFH N A USRPIs
» FTAEL Ownership
r FEEFTAE R Co-ownership
SR Leaseholds
TR ERER Timeshares

D. Direct Interests

Direct interests include virtually all types of real estate owned directly by a
foreign person. This includes ownership, co-ownership, leaseholds, and
timeshares.

D. HEAZE

HENLFERE TANEZEANBEERAERNT AL E >, GFHE
B BeEARL MR, DRGSR EAR.
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Real Property
r B Includes
[ b Land
B ORI R HUR AR B T BEUR

Unsevered natural products of the land

r BEBH%HA  Improvements
B — R 4 Hb S A SR N B R

Certain personal property associated with the use of
the land

1. Land

Land also has a fairly expansive definition that includes unsevered
minerals, oil and gas, improvements and certain personal property associated
with the land.

1. +Hh

THRFEREEASZ, BERIERIE . A, KRR, LHEE,
DA 5 R0 3 (o R AR QB N B
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Carryback Installment Note

FE AN BRI,
33 FIE W 2 B B R A IR TH

Gain is not recognized under the
installment method until principal <
payments on note

2. Carryback of an Installment Note

A subtle point is that a USRPI also includes installment obligations, where
the foreign seller elected to defer part of the gain. In the above example, the
young couple does not have the funds to obtain financing for a cash purchase.
The foreign seller agreed to sell the property and carry back a promissory note.
Under the installment sale method of taxation, gain is deferred by the foreign
seller as principal is paid on the note. Treas. Reg. § 1.897-1(d)(2)(ii)(A).

2. HEHE IR AT AT S

Ao, REASHFEA G AR T ERMA KRGS, KPS EHE TR FRE
Wi, £ EEMGFF, FRAOREEAIEEFREE, SEHEFTRE
KABMENFRARZS . EEPZMAHAET, FEECHEEERENEAS
HEMAFTHSL, BERH A FTEES . REMBUES 1.897-1(d)(2)([)(A)
%.
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Indirect Interests

2 E AT xHEAR
Atk

}J.S. U.S. Ltd.
Corp. Partnership

E. Indirect U.S. Real Property Interests

A foreign person may hold a USRPI indirectly through a U.S. corporation
or a U.S. partnership (which includes a U.S. limited liability company taxed as
a partnership). If the stock, partnership, or membership interest of the U.S.
entity holding the real estate is sold, then in many situations FIRPTA taxes the
gain.

E. SEHE B H A

HME AN AT BLE L 58 [ 2x 7] Bl SR [ A Ak Aok B FR T AE 22 7] SR [A] =3k 13
EEAIFAMN . WRZFHET REA A RFRAWN G, K7
Rt T, 7 E 1% IR A E 2 N30 3= B A S P ST T e Bi .
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Domestic Corporation Test

v IR E A S OERE T LT B SN EK50%:
If FMYV of USRPIs equal or exceed 50% of the sum of’:

b EBRVE B A

aAsw e

BN EiEE

+ trade or business assets

BB

Do not count investment assets

1. Domestic Corporation Rule

Only certain domestic corporations are classified as USRPIs. As previously
discussed, the sale of the stock of a foreign corporation is not classified as a
USRPI. Further, only U.S. corporations where 50% of its USRPI’s exceeds the
value of:

(1) its real property interests world-wide; plus
(2) its trade or business assets.

Investment assets are not counted in the above test. IRC §897(c)(2).

1. EZEAE RS

AER-ERENAFAZFAANREANS =i, BRI arR
H, HEINEAFRMKREARTREAS = Nm. RESREARMNEEA
s ERE T EREERAFN PR E R AR B~ EES R S0%HT
iz A IR R A S TR E AN B

BHRAFAEAL B RS GREBIEEMLST 897(c)2)%F) -
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Example of Domestic Corp.
K E A B ad
USRPI $7
S WLl 3K
Rec. 1
E ﬁ -~
fnv. “ Goodwill Invest
A L A——
B
Equip 2 S o e e by 38
‘ *E A3 = 2
Rk USRPI $7
Goodwill T .. 54%,
BREENE 0 e R 8 P 1B 13
Total $1 Test Assets

Example:

Assume the fair market value of the corporations assets are as follows:
Building $7TM
Receivables 1M
Inventory 2M
Equipment 2M
Goodwill IM
FMV of Assets $13 M

In the above example, the $5 million building/ $13 million total assets
results in 54%, which is more than the 50% threshold. Therefore, the
corporation is a USRPI, and all of its value is included for FIRPTA purposes.

245

BE— AR EH TS T
Kk $700,0000
2T K R 100,0000
71 200,0000
W 200,0000
[k 100,0000
TSt $ 1300,0000

ERZAITH, KHEHE 5 & B ERT 54%, #8idT 50% AT T,
HZAF R TREASMNat, KA s maih G R ToNEEAN
B RE A PIERNERTER.
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Other Rules

& ] DU A AR 38 B AN h = A 2 I T OME AS 21 25% ) 2% Bl

May rely on presumption of non-USRPI book value is 25%
or less

 FE— B &
All or Nothing Test

B ARG, X PTA IR R S 4 R A RN
BT A B

If met, entire stock purchase is subject to FIRPTA

Generally, corporations do not value their assets every year, let alone every
day of every year. Therefore, the Treas. Regs. provide a safe harbor where
book values, instead of fair market values, may be used. Under this alternative
test, a domestic corporation will be classified as a USRPI if 25% or more of the
book value of its USRPI’s exceed its real estate world-wide plus its trade or
business assets.

The test is an all or nothing rule. If met, all of the purchase price is subject
to the FIRPTA withholding. If less than 50% fair market value (or 25% book
value), then none of the purchase price is subject to the 10% withholding.

—fRU, AFRASTFEMEEN, EARRE KT HLEY
BOEAR A 7 — DN EEREN DT EHKEOE. EZAET, mRAFW
R EAB R K ATME & T EREREH A FEE ®- S ER 25%
MELZH, MAIZREIRH A FHRHESINRE A =3 .

ZE&B (B S0%MTIF M ER 25% MK EIR) 2—4 “Fk
—" BB, wEtRY, WRFEE, AARER PR R b i A R A
N HREFHETIN 10% 558, R AL, BAILFEEFIE LN
1% _E TR -
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Partnership Pass Through Rules
e W TFATE, B AFEEI50%H) TR
Corp has an all or nothing test based on the 50% test.
b X FaEtkdk, HEANKB

Partnership has two rules

IR S0% IR L, TER—HEF

All or nothing if 50% test is met

w1/ T50%, 4% Eb B T B 45 B
Proportional share if less than 50% is subject to FIRPTA

2. Partnership Rule

Any USRPI owned by a partnership is deemed proportionally owned by the
partner. Therefore, if the partnership assets are comprised of 20% USRPIs, a
40% foreign partner would be deemed to own 8 percent of these USRPIs.
Further, the partnership has the same 50% test, where the entire partnership
will be deemed a USRPI if the 50% test is met.

2. Efkdeh Bl

A E KRBT AR SRE A =R &S Em FE kAN TE, Fi
WA E KB B 20% AR E A=, BA—DHE 40%E thid
WA s B S K NGRS R GANE 8B BIRE A N, Bih, &
fkdelb 45 S0% B9 BTA BUIEE, i 2 2R & kb A SO N 2=
E Az = A
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EEAFHZWE  USRPI $ 4
S W i 2K Rec. 1
= Inv. 2
B Equip 2 Goodwill Invest
i B Goodwill 1 R
______ ._ 4
B R ME Total 10 USRI -$ ----- = 40%
==== P8 B8 7= B 10
Test Assets

40 % F9 I SE A kg 1 0 B VE A BRBE AN B =i T Fr 48 8t
40% of purchase price subject to FIRPTA

Example:

Assume the fair market value of the corporations assets are as follows:
Building $4M
Receivables 1M
Inventory 2M
Equipment 2M
Goodwill 1M
FMV of Assets $10M

In the above example, the $4 million building/ $10 million total assets
results in 40%, which is less than the 50% threshold. However, the partnership
rules require that 40% be deemed a USRPI and that the purchaser withhold
10% on 40% of the purchase price allocated to each foreign partner.

25451«

BEAREEHTHNENT:
Kk $400,0000
I e 2R 100,0000
e 200,0000
W& 200,0000
[Ek=3 100,0000
wrE B I $ 1000,0000

FERXAEIT . BRI S ST ER 40%, (KT 50%A91 1M, EEtkd
Mk B BERE 1% 40% B9 58 74 73 SR E BN P e, (R S 7 BRI 3K
i o B EAN 5 LR 40%TRIZ R 198 .
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Purchaser Subject to 10% Withholding

b DU BN TR 10% BT 88, HAE20R A ST S BLSS JRi--
§ 1445(a); 1.1445-1
10% of total consideration and pay it to IRS w/in 20 days.
§ 1445(a); 1.1445-1

v EIESRE, BLSTJR AT AE S X i B R B B B A

Land is in U.S. and the Service may place a tax lien against it

F. Purchaser Subject to Withholding

When the USRPI is sold, the purchaser must withhold 10% of the sales
price and remit it to the Service within 20 days. It does not matter whether the
purchaser is a U.S. or a foreign person. Further, if the purchaser does not
withhold and remit the 10% withholding, the Service may proceed directly
against the purchaser for the withholding or lien and then force the sale of the
real estate that was purchased.

F. WSLE PSRRI B

LREA B R g B, 1L AR IR S R TR 10%89 B 5
Fi, JHFHE 20 RAZEFLFZ R, HelELER£EEZEANICRINEEN. I
H, iR EFHEA TREEL, AP Re] LLE R I K& B W TR A
BB R BRI EH R S EHHE.
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Potential Withholding Issues

v TR IR N
No gain of sale LJ\\\

r ARSI TN PTE A

Enough cash to provide for withholding

1. Potential Withholding Issues

The 10% withholding is the general rule, regardless of the economics of the
actual deal. For example, if the foreign person sells the real estate at a loss,
then no tax will be due. Also, if the foreign person sells the building solely for
a note that is carried back, the purchaser must remit the withholding tax even if
there was not cash in the deal. These examples are detailed on the following
pages, as well as a reduced withholding certificate that may be applied for.

1. FETE A TR AT {5 A5 i) e

10% A TR PR R B2 — > — MU BE, 2R, W RANERE N &5
B TR, BAZZLHAZEMBIRK. MR PIEEANEZHRE L&
TRk, BAWLEGFEMEREN, REMEARIEMIE. X
JUANB 7 DA FAR RO TR BV rl UEFE R T SR B JL T R VR4 A did
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What if Sold at a Loss?
BN Sales Price $20M
» g SERE Purchase Price $24M

e RitHrIH Acc. Depr. (2 M)
B BURA Basis 2M
% Loss $(2M)

a. What if Property is Sold at a Loss?

In the above diagram, the commercial property was originally purchased
for $24 million. Over the next few years, there was $2 million of depreciation.
Therefore, the adjusted basis is $22 million. Since the purchase, the value of

the property has dropped to $20 million and the building is sold for cash.
There is a $2 million loss on the transaction.

It does not matter that there is a loss, the title company must still withhold
10% of the sales price or $ 2 million and remit it to the Treasury.

a. R EE =R S ?
£ FmEE T, ML RS LL 2400,0000 £ 4 B RR S 2, EHT4E
Ja, BiHTIEFE N 200,0000 £4, EIHIEZRREAN 2200,0000 £4&. FEER
TIHHEELZE 2000,0000 354, FIHAZ 5 =4 200,0000 E£&HHRK.

BRIt A, HENARELIELHEM SR 10%H5T
98, HAELR 200,0000 €, HXMTEHFEE.

©Law Firm of Mark Merric, LLC, 2008-2014 All Rights Reserved XII-33



an s F IR R ?

What if Carryback a Note?

r HEH Sales Terms
r & Cash $0OM
P HEHHIZE  Seller carries back note 20M

T KA k& Purchase Price 20M

i1 Fr488L  Withholding $2M

b.  What if Note Carried Back?

Another problem happens when the Seller finances almost all of the sales
price. Here, the Seller carried back a note for $20 million of the $20 million
sales price. The withholding obligation is $2 million. Therefore, no cash will
be available to pay the broker, title company, and any of the remaining closing
costs. Sales with foreign persons, must always be structured to have enough
cash for the withholding or the foreign person must apply for a withholding
certificate.

b. UTRETHIZIE?

A—ARET R RS Y EEFRE T RHEsNEEM ST, /)
WHEEIRE —> 2000,0000 E£HHAZE, FATIFEFRA 200,0000 E4£. [
i, A EBHIETAAEL N FTANATMEAF R4 . FEit
R ELIIEEANR, FEASEPMY DFIESR 28 W& 2T RS
i, BE HANE B E PR TR B4 AT HIE .

©Law Firm of Mark Merric, LLC, 2008-2014 All Rights Reserved XII-34



PRI B B
Withholding Agent

b ELER FEXT 20075 RETINFTAR, BRIE.

Purchaser liable for the $ 2 Million unless:
v B SERRBUR N0
Transferor’s actual tax liability is 0

P HETARSEEAN

Transferor is not a foreign person

2. Withholding Agent

The purchaser is primarily liable for withholding the tax. However, if the
purchaser does not remit the tax, the title company is responsible. Therefore,
title companies almost always make sure that the 10% tax is withheld and
remitted to the Service.

As noted above, there is a procedure to ask the Service for a reduced
withholding amount.
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Withholding Agent

BB AR K E A AR
Transferred interest not a USRPI

w7 TN BLUE 5 50 VT SE AR A A BE

Reduced w/h under successful withholding certificate
v IR SEHEA S, PR R A ST

If purchaser not able to pay — Title Co.

2. T B R

T 33 R E X N AT A 5T, (BRI SEEATIBATE, BAF
BUA AP ZE )T, B, PRAREE ST 10%R BT AR gHingG 7
B -

IEANTE Z ATATSRE R, @I — MR AT LA 855 R B TR SE IR R E S
ke
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Reduced Withholding Certificate

» fiz 8288 B
Form 8288 B

rREEEEBE (B, Wik

Reduced w/h appropriate (e.g., loss)

r REBWRER 52000-255

v ORGEE, KR AT UL T PR

If approved, the purchaser is relieved from w/h

v {HAMEE N DR A RIRAZE EREHRE
However, foreign person must still file income tax return
with final numbers

3. Reduced Withholding Certificate

A foreign person may request for a reduced or no withholding certificate on
Form 8288 B. The previous transaction where the foreign person would have a
loss on the sale, would be an appropriate request. In order to file the return, the
foreign person must have filed his or her individual tax returns related to the
property. These tax returns will serve as the basis for making the computation
of gain or loss on a rental property.

If the Service issues a withholding certificate, the purchaser is relieved of
the withholding obligation. However, the foreign person is still obligated to
file the income tax return with final numbers.

3. PERTRHRAR ATV Al Uk

ARENE ATTLUEIE 8288B 3R K B IH & IREFH #4 A TR FL . AEZATHISZ
ST, SEENTE BB R R AR AR B T 2 RO — MR & Y I
B ShEE NN E RN E B8 P A R N DR R . XLk
EFHFHENRRNTE.

WIERFR S R T FER TSRS B, A e SK38 K BE 9 K B R T I Bt
By fadE . (EANE RN EEF R R EIRAH S BRI AN ST ] .
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Operating Partnership Withholding
b SEEBLEE I 31446 11445 BiE G2
Does § 1446 or § 1445 apply?

b SE1446 E ER3IS% TR

§ 1446 — 35% w/h

B SR14455 ZR10% Bl

§ 1445 -10% w/h

4. Operating Partnership Withholding and FIRPTA

FIRPTA treats the sale of real property as effectively connected income.
Under IRC § 1446, a domestic partnership must withhold quarterly at the
highest marginal tax rates for a foreign partner, regardless of whether or not
the foreign partner received a distribution. Currently, the highest marginal tax
rate is 35%. IRC § 1446. However, the FIRPTA rate is 10%.

The 35% rate under IRC § 1446 is based on net income where as the 10%
FIRPTA tax is based on sales price. Naturally, there is a conflict and a
potential double withholding: (1) By the purchaser under FIRPTA; and (2) by
the domestic partnership under IRC § 1446. In this, the foreign person may
wish to seek a reduced withholding.
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Operating Partnership Withholding

b ANEE AN B AR B NE BRI
FIRPTA treats property as ECI

P REWT, HB14465EH
Generally, § 1446 will apply

 7E R A 0B 7 TH S

Application for reduced w/h

4. BE G KA TRFER AN S E 5 NI 5T 6 E ANB) 2

SMEENBUR SRE AR A S P R 8 E ROV E OB . 1R ISR
EBGEEMEE 1446 &, — P REG SN AE LT EHE DS T &AL ER
PREBIBLERTR G, TSk NF &R LREEIFE. BAl, RER
= A BT AR R Ty 35%, BAMNEENETEKEAZERBEN 10%.

R4 1446 T 1T 35%MIBL ARSI R ERL B, (EANEE ARG
EAZFHETH 10%H)8 2 BIEH SRR BT 5. ZRERNTET
—NETER) IR TGER A, — U I SRR R M A R NS BE SR AN B A
iR, —IRHFEEE KB IZEER 1446 TiiR. B, XPAMEZE AR
B A S S PR TR TS B VR ] .
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Foreign Real Property Not Like-Kind

ZHETETAN
Exchange
Accommodation
Titleholder

45Kk

45 days identify;
1. wfs  Sen 180K K 2. 1%  Buy
3 [H B P 180 days close 4 IR
U.S. Real Estate Foreign Real Estate

v REBEEMAEL1031(h)FEME,
b B A B 1922 5 A IR T R KB AL 5
§ 1031(h) foreign real property not considered
a like kind exchange

G. Foreign Real Property Not Like-Kind

Not related to FIRPTA, but IRC § 1031(h) denies like kind exchange
treatment of U.S. property to foreign real property.

GANEABN A B AR T RIS 8™ 32 5

BJa — R AAME IR AR R E A AR, REBUAER S 1031(h)
FEAESNEAB = AR T RERRZRE L 5
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