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A. Committee on Foreign Investment in the U.S.

In China, there is a general misperception that a Chinese firm cannot buy U.S.
mineral interests. Much of this misperception has been generated by several
key high profile cases involved the Committee on Foreign Investment in the
U.S. (“CFIUS”). CFIUS is a U.S. interdepartmental governmental agency that
reviews foreign investments that may have an impact on U.S. national security.

A U.S. company proposing to be acquired by a foreign company may
voluntarily notify CFIUS of the proposed acquisition. For large transactions,
this may well be the most prudent course of action, because the U.S.
government may require that an acquisition be divested if later they find such
acquisition is a threat to U.S. national security. From submission of the
proposed acquisition, CFIUS has a 30 day period to either authorize the
transaction or begin a statutory approval.
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1. Statistics

Most acquisitions are authorized in this 30 day period. In fact, since 1988,
CFIUS has investigated 121 potential foreign acquisitions. Should a proposed
acquisition be investigated, CFIUS has an additional 45 days to either approve
the acquisition or deny the acquisition. If a denied acquisition has already taken
place without approval, then CFIUS will order the divestment of such

acquisition.
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Eighty-nine of the investigations were allowed to proceed, eighteen
applications withdrawn, meaning that the acquisition was allowed to move
forward. The President of the United States made a decision whether the

acquisition would be allowed in only 14 cases. Of approximately one-half

were denied to proceed forward.

2. Chinese Statistics

Unfortunately, in the denied cases, approximately one-half of the firms

denied were Chinese firms.
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3. Review of Some of the Cases

In 2003 Hutchinson Whampoa [td. was not allowed to acquire Global
Crossing’s fiber optic network. The concern was that the U.S. would not be
able to implement wiretaps. In 2005, China’s National Offshore Oil
Corporation attempted to acquire Unocol. CFIUS expressed a concern that
there would be too much concentration of oil. Many commentators have highly
questioned CFIUS’s findings. Anyway, due to the publicity in this case, Unocal
accepted a lower offer from a U.S. firm. In 2011 Huawei telecommunications
was prevented from buying $ 2 million of patents. Finally, in 2013, Ralls Corp.
acquired some wind farms in Oregon and being ordered to divest four of them

because they were too close to military bases.
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4. Review of Some Other Countrv Denials

While Chinese companies have had a statistically larger percentage of
denials when compared to all other countries, there have been some key cases
where companies from other countries were denied acquisitions. For example,
Thompson CSF France was not allowed to acquire LTV Corps missile business.
Also, while CFIUS initially granted Dubai Ports to acquire Penisular and
Oriental Stream Navigation Company, congressional reaction was so strong
against the acquisition that it was sold to American International Group’s asset
management dividsion. Penisular and Oriental Stream Navigation managed 22

major U.S. ports. The concern was possible terrorist attacks on these ports.
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5. Some CFIUS Approvals

In 2005, CFIUS approved Lenovo’s acquisition of IBM’s personal line of
computers. Also, In 2005, Videsh Sanchar Nigam Ltd. was allowed to purchase
Tyco International’s undersea fiber optic cable. It is uncertain why this
acquisition did not also present an issue regarding the U.S.’s ability to wire tap

the system.
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6. CFIUS Most Likely Would Denyv

While in almost all cases, a Chinese firm may purchase U.S. mineral
interests, there are certain acquisitions that CFIUS would probably not allow.
Naturally, uranium would be a concern as it is used in the production of

nuclear weapons.

Also, rare earth metals would probably be a concern. Rare earth metals are
primarily used for manufacture of electronics, batteries for cell phones,
catalytic converters for automobiles, and certain equipment for oil refining.
Currently, China and Chinese companies hold approximately 95% to 97% of
world production. Six of the seventeen rare earth minerals are asechynite,
bastnasite, cerite, fluorite, monazite, palladium, and zircon. One of the most
important of the seventeen rare earth minerals is palladium that is used in the
catalytic converters, dentistry, and jewelry. Stillwater Mining Company is the
only U.S. company producing palladium. However, its mining operations have
been curtailed by environmental concerns. Therefore, until production resumes
in the U.S., it is unlikely that any country would be able to acquire any U.S.

rare earth minerals.

Finally, if a mineral interest is close to a U.S. base, most likely a foreign
purchase will not be approved. In 2009, Norwest Non Ferrous International
Investment Company was precluded from purchasing a mere $26 million
acquisition in a gold mine from First Gold. The gold mine was within 50 miles

of a military base (Fallon base).
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B. How to Invest in U.S. Mineral Interests

Assuming that the proposed acquisition is not in the 0.1% of acquisitions
that CFIUS has concerns with (i.e. it is not the acquisition of uranium, rare
earths, or minerals close to a military base), then the question becomes how

does a Chinese acquire a U.S. mineral interest?
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C. Three Types of Ownership

How a foreign business invests in U.S. mineral interests depends on how the
minerals are owned. There are three types of ownership of U.S. mineral
interests. First, the mineral interests may be owned privately by an individual or
an entity. Second, the mineral interests may be owned by a state government, or
third, the mineral interests may be owned by the federal government. If the
mineral interests are owned by state or federal governments, the mineral

interests are not sold. Rather, they may be leased.
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1. Fee Simple

The U.S., Canada, and parts of Trinidad have different property law than
most nations. When a person purchases a fee simple interest, they own both the
surface rights (the surface and above the land) and the mineral rights
(everything below the land). An owner that has a fee simple interest may split
the ownership and sell the mineral interest but retain the surface rights. In
almost all other countries, the government owns all of the mineral interests. A

private land owner only owns the surface rights.
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1. No Restriction on Sale or Lease

Subject to CFIUS issues, there are no restrictions on a foreign business
purchasing or leasing U.S. mineral interests that are privately owned. The
foreign business may purchase or lease the privately held U.S. mineral interests
through a U.S. entity (e.g., corporation, limited liability company, or

partnership) or through a foreign entity.
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2. State Owned Mineral Interests

State owned mineral interests are leased from the state. Most states allow a
foreign business to lease state mineral interests. Similar to Colorado, usually

the foreign business must register in the state as a domestic entity.
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3. U.S. Entity requirement

There are two federal leasing statutes and both of them require a U.S. person
to lease the mineral interests. A U.S. person includes certain types of U.S.
entities. While a U.S. person is required to contract with the U.S. government
regarding the leasing to develop the mineral interests, there is no requirement
that the U.S. entity be owned by a U.S. person. Therefore, a Chinese business
may wholly own the U.S. corporation, and the U.S. corporation may lease

mineral interests from the U.S. government.
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D. Two Different Mining Acts

There are primarily two different mining laws that regulate the leasing of
U.S. mineral interests based on the type of minerals. Hard minerals are
governed by the Mining Act of 1872. Soft minerals are governed by the
Mineral Leasing Act of 1920.
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1. Mining Law of 1872

The Mining Law of 1872 deal with hard minerals such as gold, silver,
cooper, platinum, lead, zinc, uranium, and tungsten. Originally, the Mining
Law of 1872 held that a foreign business could only lease U.S. mineral interests
through a U.S. foreign corporation. However, the regulations were changed to
allow a U.S. limited liability company to lease land under the Mining Law of
1872. The income tax savings of allowing a U.S. limited liability company to

lease land under this section will be discussed later in this outline.
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2. Mineral Leasing Act of 1920

The Mineral Leasing Act of 1920 covers minerals such as coal, petroleum,
natural gas and other hydrocarbons, as well as phosphates, sodium, sulfur, and
potassium. Leases for coal, oil shale, phosphate, and potassium are typically for

20 year period of time.

Unlike the Mining Act of 1892, the regulations for the Mining Leasing Act
of 1920 require that the foreign business own a U.S. corporation. A U.S.
corporation has a negative tax effect if the assets of the U.S. corporation are

sold.
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c. Possible Solution

A possible solution to the conversion of capital gain to ordinary income may
be for the Chinese firm to form a U.S. limited liability company that is taxed as
a flow through entity. The U.S. limited liability company would form a U.S.
nominee corporation to hold the soft mineral interest. The word “nominee” in
this context means the U.S. corporation only holds title. All operating
transactions are done in the name of the U.S. limited liability company.

While the tax savings by using a U.S. nominee corporation may be quite
significant, many times in the millions of dollars, the attorney planning costs are
also expensive. First, the attorney must negotiate with the U.S. government that
they will allow a U.S. nominee corp. for the purpose of the soft mineral lease.
Second, the attorney should try to obtain a private letter ruling from the Internal
Revenue Service that it will accept the nominee arrangement for tax purposes.
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E. Foreign Business Can Buy a U.S. Mineral Interest

99.9% of the time a foreign business can acquire a company or its assets in
the U.S. 0.1% of the time CFIUS may have a security concern with acquisition.
Assuming that CFIUS has no concern, the only question becomes how does a
foreign business acquire a U.S. mineral interest? How a foreign business
purchases a U.S. mineral interest depends on who owns the minerals: (1)

private person; (2) state owned; or (3) federal owned.
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When mineral interests are owned privately in the U.S., a Chinese firm may
invest directly in the mineral interests. Also, when mineral interests are owned
by a state, the Chinese firm needs to register that it is doing business in the state.
However, the Chinese firm may still lease the mineral interests directly. It
should be noted that rather than a direct investments, the Chinese firm in a
private or state transaction may always form a U.S. limited liability company
and this entity may purchase or lease the mineral interest.

Conversely, when mineral interests are owned by the U.S. federal
government, a foreign firm (including a Chinese firm) must form a U.S. entity
to lease the mineral interests. If the U.S. entity is leasing hard minerals, then a
U.S. limited liability company may be used, which provides a better U.S. tax
result. If the U.S. entity is leasing soft minerals, then a U.S. corporation must
be used. The tax planning of minimizing the U.S. taxes of this type of structure
become much more complicated.
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