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S
everal articles have been wri t­
ten in variou s pub lications 
regarding the ad vantages of 
beneficiary-controlled trusts 1'M, 

inheritor 's rrllsrs™, or the more 
generic term: discretionary dynasty 
trusts.2 T hese articles note that a 
large wave of estate planners a re 
changing distribution standards and 
vesring options from an ascertai n­
able standard and age vesting to a 
discretionary dynasty trust. 

Fourteen years ago, 90% of the 
trusts that I drafted were "age vest­
ing" with an ascertainable standard. 
The other 10% were discretionary 
dyna sty t rusts. Now those figures 
are reversed. Almost 90% of the 
trusts J currently draft, including any 
marital3 or credit shelter trusts, are 

discretionary dynasty trusts. Because 
most of my clients are not ultra 
weahhy, why do almost all of them 
choose a discretionary dynasty trust? 

Tl'end IowaI'd a new method 
01 dl'aftlng 

The primary reason estate planners 
are drafting discretionary dyn ast y 

MARK MERR ie, ATTO RNEY 

tru sts is to protect a child's inher ­
itance. The second reason, which 
used to be the primary reason, is to 

allow t he trust property to be trans­

ferred from generation to genera­
tion to the extent the tru s t was 
exempt for generation-skipping 
transfer ("GST" ) tax purposes. 

For spousal lifetime access trusts, 
a common law d isc retionary trust 
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precludes the estate inclusion issues 
as sociated with a trU St that gives 
th e spouse an enforceable right to 

a dis t ribu t ion.· For a self-settled 

estate planning tru st (i.e., a rainy 
da y trustn.,s), a common law d is­

cretionary trust p recludes one of 
the possible estate inclusion issues . 
Becau se {he se ttlor/be neficiary 
ho lds ne ither an enforceab le r ight 
to a distribution nor a pro perty 

interest, trust property is not 
brought back into the settlor's 

esta te under the IRC Section 
2036(a )( 1) life interest rule.s 

Another reason for the recent pop­
ulari ty of discretionary dynasty trusts 
is that the se ttlor can cont rol th e 
property through a limited liability 
company (" LLC") or family limited 
partnership (" FL P") that is partial­

ly or almost completely owned by 
the discretiona ry dy nasty trus[.1 

The use of trusts to reduce estate 
tax is another reason . Related to the 
reduction of esta te tax advantage 
is that a discretionary dynasty truSt 

can be designed to use only Cntm­
meys beneficiaries, rather than rel y-
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ing on Cristo(ani i beneficiaries. 
T hese, along with many more posi­
tive features, are the solid ifying rea­
so ns that the tide of estate plan ­
ning drafting has tu rned in favor of 
using discretionary dynasty trusts. 

Whit types of trults this article 
I. not addrenlng 
This three-part series of articles dis­
cusses trusts whe re pa rents, grand-

pa rents, or a third person leave his 
or her property in trust for the ben­
efit of children, grandchild ren, o r 
some othe r pe rso n. These are 
referred to as third-parry trusts. T his 
article addresses on ly briefly the asset 
protection behind certa in types of 
self-settled tru sts, in which the set­
tlor places his or her own property. 

T he gene ral rul e is that to the 
extent of the settlor/benefic iary's 

intereST, there is no asset protec­
tion for a self-settled trust. With a 
self-settled irrevocable trust, a cred ­
itor may reach the max imum 
amount that ma y be distributed 
by the trustee to the set ­
tlor/beneficia ry.ln With a trust that 
is fully discretionary as to income 
and principal, this wou ld be the 
entire trust corpus." \Vith a sup­
port tru st, this may well be the 
entire trust cor pu s or possi bl y a 
lesser amount. 12 A revocable trust 
(a lso known as a living or " loving" 
trust ) provides no asset protec­
tion whatsoeve r-even if the trust 
contains spendthrift provisions. 

Many times, the re are partially 
incorrect postings on national list­
serves stati n g that charitable 
remainder unitrusts ("C RU Ts"j 
and qualified persona l res idence 
trusts ("Q PRTs") are asset pro­
tected. C haritabl e remainder trusts 
and grantor retain ed incom e t rusts 
are :tlso se lf-se ttl ed tru sts to the 
extent of the income interest, an d 
a creditor can reac h the se t ­
tlor/benefic iary's interest in such 
trU St. 13 A Q PRT is a se lf-sett led 
truSt as well, and a c redito r would 
be able to attach the debtor's right 
to live in the res idence. " However, 

, "The Modular Approach 10 Estate Planning" 
is trademarked by Mark Merrie 

~ "Beneflclary·controlled trust" and · inhento(s 
trust" are trademarked by Richard Oshrns. 
Steve Oshins, and Noel Ice 

3 In most of the stru.ctures that the lIutho! drafts, 
the mantaltrust pours into the Credit shelter 
trust upoothe death 01 the second spouse 

• A common law "support trust" creates an 
enforceable nght lor a spouse to demand a 
d istribution based on an ascertainable stan­
dard such as "health, educatlOf1, maintenance, 
and support" combined WIth a dlfactlon to the 
trustee that the trustee must (e ,g" ·shall") 
make dis tributions pursuant to the ascer­
tainable standard Absent a savings clause, 
distnbutlon language that looks 10 the set· 
tlor's support obligatIon lor a spouse, or com­
mon law that holds the trustee is to 1001( to the 
benefiCiary's resources includIng the obl iga­
tion 01 a se tt lor to support a spouse , there is 
an estllte inclusoon issue WIth these Inter VIVOS 
trusts For further dISCUSSIon 01 thIS issue, see 
Mernc, ·Spousal Access Trusts- The Good 
the Bad. and the Ugly- Part I," Slephan Lelm­
berg·s USI Estale Plannmg Newsleller .1 334, 
. 1352, and ~1379 (www.le.m berg 
serVices com) (8/20/08, 10/14/08, 12/2/08, 
reSpecllvely) 
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the right to live in a homestead ma y 
possibly be protected by a home ­
stead exemprion. 15 Therefore, the 
general rule is this: to the exten t an 
irrevocable trust IS self-serr Ied , a 
credito r ma y reach the assets of a 
Q PRT. 

An impo rta nt exception to the 
self-serr ied tr ust rule is domesti c 
and offshore asset protection trusts. 
These trusts are self-setrled but, by 
sta tute or common la w, they pro­
vide the asset protection of a third ­
party trust to the settlor/trustee's 
ben eficial in terest . I ' 

It is beyond the scope of this arti­
cle to ad dress asset protect ion 
trusts. Rather, thi s art icle discuss­
es protecting a chi ld 's beneficial 
interest in a th ird-party t rust. 

Nine drafting keys to a 
discretionary dynasty trust 
There are ni ne keys to drafting dis­
cretionary dynasty trusts. Exhi bit 
1 helps present the first th ree keys. 

Key l-Removal/repla ce m ellt 
power. Until the death of the set­
tlor (or possi bly the later death of 
the sett lor's spouse ), the se ttl or 
reta ins the right to remove and 

J "RainY day trust" is a trademark held by Alas­
ka Trust Company 

I Several hurd les must be surmotlnted to avoid 
estate tax incluSIon of a sett·settled estate 
ptannlng trust. One of these hurdles is that 
the setllor must not have a life interest (i .e .. 
an en forceable right) to a d,stribut,on under 
Section 2036{a){1). Another is that a cred i­
tor cannot be able to reach the set ­
tlorfbenefic lary's interest. W,th a common law 
d iscretionary trust. the settlor has neither an 
enforceable fight to a d,str ibution nor a prop· 
erly interest toallach. For more on this issue, 
see Merric. "Estate Inclusion Issues of ReCIp­
rocal Trusts and Self -sett led Estate Planning 
TruSIS,' Stephan Leimberg 's LlSI Eslate Plan­
ning Newsletter' t339 and '1 370 (9/5108 and 
11/13/08) . 

1 The drafter must follow the ru les to avoid the 
bad fact estate inclusion issues under Sec­
tions 2036{a)( 1) and 2036{a)(2). 

I Crummey, 397 F.2d 82. 22 AFTR2d 6023 (CA-
9, 1968) 

, Estate of CristofaOl. 97 TC 74 (199 1) 
,. Restatement Second 01 Trusts, § 156, and 

comments d. and e. Hughes. 104 F2d 144, 
23 AFTR 24 (CA·9. 1939); Symes. 110 F.2d 
294.24 AFTR 483{CA-3. 1940). Nelson v. Cal­
ifornia Trust Co. 202 P2d 102 1 (Ca l. . (949); 
GreenwIch Trust Co. v. Tyson. 27 A.2d 166 
(Conn., 1942) 

FEBR' ARY 2009 VOl 36 N O 2 

EXHIBIT 3 
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Managing/Distribution Trustee Model 
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EXHIBIT 4 
Beneficiary Is Sole Trustee 

Trustee/Beneficiary Is the Sole Trustee 

Trustee = Child 1 

Trust 

repla ce a trustee who is indepe nd ­
ent within the meani ng o f Section 
672 {c). H owever, upon the death 
of the sett lor (o r the la ter death o f 
the se ttl or or se t tl o r 's spouse ), 
thi s remova l/rep lace ment powe r 
vests in the ch ild (ass umi ng the 
chi ld is ove r a certain age, such as 
30 or 35 ). 

Key 2-Common law discreti01zary 
distributioll standard. M ost of the 
time, the t rust is dra ft ed as a co m­
mon law d isc ret ionary t rust, an d 
the benefic ia ry does not have an 
enforceable right to a d ist ribut ion 
or a property interest in the trus t. 
Rather, the beneficiary ho lds noth ­
ing more th an a mere expectancy. 
Under the Restateme nt Second of 

Tr usts and al most all case law, th e 
d istributi on language would pro­
vide that the trustee would mak e 
distri butions in its sale and absolute 
discret ion and inclu de a stan dard 
for making a dis t rib ution . Fur ­
thermore, the trustee would have 
th e power to ma ke uneq ual di stri­
butions among the benefi ciaries. 

The Restatement T hird of Trusts 
takes a rad ica l departure from co m­
man law on how drafters must now 
draft discretionary distri bution stan­
dards_ Some of the key trust sta tes 
such as South Dakota and Delaware, 
as well as some Uni form Trust Code 
states such as Mi ssouri and Flo ri da, 
have made modifications by statute 
to cod ify pa rts or all of the Restate­
ment Second of Trusts. The question 

DYNASTY T RUSTS 

• 
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EXHIBIT 5 
Dynasty Trust Splits 

x-- Trust 

Upon the death of Seltior, 
the trust splits 

EXHIBIT 6 
Separate Dynasty Trusts 

______ .~ Independent 
.- Trustee 

Removall 
Replacement 
Power 

1. 

Trust 

of d rafting the discretionary d istri­
bution standa rd wi ll be discussed in 
derai l in Part 2 of th is article, which 
will appear in the next issue of EsTATE 

P LANNING. 

Key 3- Spousal access. T he "set­
tlor 's spouse" is na med as a be ne­
ficiary. The t rustee may now, under 
the discretionary distribution stan-

£Sl"l£ PL"NNING 

I n de pen de nt --",, ___ , 
Trustee ~ 

Trust 

Removall 
Replacement 
Power 

J 
dard , mak e di stributions to the set­
t lor's spo use. T hese d istri butions 
may be used for fami ly purposes. 

Naming a spo use as a benefici­
ary ma y concern some cl iems who 
ma y fear a poss ib le di vo rce; th e 
client would not wa nt an estra nged 
spouse suing the tru stee fo r d istri ­
bu t ion s. Therefore , rat her t han 
using the spouse's name, the spouse 

shou ld be a beneficiar y o nl y if he 
o r she is marri ed to th e settl or. 

Method. 01 dr.ltlng 
Key 4- TlJ ree models o f discre­
tionary dy nasty trusts. There are 
primaril y three different methods 
for draftin g di scret io nar y d ynasty 
trusts. The fi rst method is th e most 
pro tect ive becau se it ha s o nl y an 
independent tru stee . The second 
method uses a man aging tru stee , 
who is usually the sen io r 's spo use 
or child, a nd an ind ependent d is­
tri burion trustee. The third method 
uses the prima ry beneficiar y, usu­
a ll y a child, as the so le trustee. 

Whe n d isc uss ing the closeness 
o f the trustee to th e settlor, the asset 
protection iss ue that one needs to 

be co ncerned about is the question 
of "' do mi n ion and control. " 
" Dominion an d control " mea ns 
that the senior contro ls the trU St 
so m uc h that it should be di sre­
garded fo r a ll creditor purposes . A 
sa le independ en t tru ste e is at a 
greate r di stance from a do minion 
and control attack by creditors th an 
when a benefi c ia ry is th e sal e 
trustee. Converse ly, the use of an 
independent tru stee may confli ct 

" Restatement Second 01 Trusts. § 156(2), Irl 
Re RobbIns, 826 F.2d 293 (CA-4, 1985); Credo 
it Corp. V Chase Manhattan. 473 N VS 2d 
242 (N.V Sup. C1. App. Oiv., 1984): Cooke 
Trust Co., Ltd . v, Lord, 4 1 HawaI i 1993 (1955); 
Crane. fo r Use 0 1 Niemeyer v Illinois Mer. 
chants Trust Co., 2381 11. App. 257 (1925) 

12 Restatement Second 01 Trusts. § 156, com· 
ment d . Wolle v. Wolfe, 21 Mass App. Ct 254, 
486 N.E.2d 747 (1 985): Irl re Spenlinhauer. 
195 B, A 543 (DC Me .. 1996): In re Porras, 
224 B,R, 367 (W.O. Te~. BkrlCy Ct. . 1998): 
Ahern v Thomas, 248 Conn, 708. 733 A.2d 
756 (1999). 

13 In Re Mack. 269B.A. 392(DC Minn., llf2101). 
and Irl reBrown,303F3d 1261 (CA·II, 2(02), 
are both charitable remairlder trust cases 
where the c red itor reac hed the selliors' 
income inleresl s, 

,. In In re Frangos, 132 B.A. 723(N O. OhIO Bk' t· 
cy., 1991 ), and In re Frangos. 135 B. R 272 
(N.D, Ohio Bkr lcy,. 1992). the Irust was not a 
qualilied personat residence t rust in can· 
formity with the Internal Revenue Code How· 
ever, the settlors dId tranSfer their house 
into trust, WIth the life interest in the house 
remaining in the settlors and Ihe remainder 
interest going to their chitdren. The coort hetd 
the entire reSIdence cootd be reached by the 
cred itors, rather than just the lile mteresl 
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with the senior's wishes if he or she 
wishes to name a spouse or child 
as a so le trustee or managing 
trustee. T he issue of dominion and 
control will be discussed in detail 
in Part 3 of this article. 

lndependent Trustee with a 
Tiered FL P or LLC. Exhibit 2 
shows the first common method for 
d rafting a discret ionary dyna s ty 
trust. 

T he ge ne ral rule is th is: The 
greater distance tha t the settlor is 
from the structu re, the more like­
ly a creditor's "dominion and con­
tro]" a rgume nt will fail. An inde­
pendent hank or corporate trustee 
provides the greatest distance from 
the settlor. An attorney or C PA 
serving as a trustee provides a fair 
distance. On the other hand, one 
should not confuse the asset pro­
tection concept of an inde pendent 
trustee with the esta te tax inclusion 
concept as discussed in Rev. Rul. 
95 -58. 17 Unde r this Ru ling, your 
uncl e, wife's broth er or sister, 
grandparents, and your best friend 
are all independent. While there 
is currently no case law on po int, 
a court may not find that your best 
friend is a s inde pendent as one 
would like. 

The client typically retains con­
trol over the management of the 
assets held by the LLC in his or her 
capacity as manager of the LLC or 

U Nolte v. White, 784 So. 2d 493 (Fla. App. Dlst 
4, 200 1): Ronald v, Welbaum, 664 So.2d 1 
(Fla App Dist 3. 1995). 

" In off shore lurisdlctions and South Dakota. it 
IS the dIscre tionary nature (i,e .. where a ben· 
eflclary does not have an enlorceable right 
or property interest) that prOVIdes the asset 
p rotect ion. The domestic asset protect ion 
statutes provide spendthflft p roteCllOn lor a 
sell·settted trust South Dakota has two 
statutes that address domestic asset pro­
tect ion trusts-the quatified dlsposillOn trust 
that p rov ides spendthrift protection. and the 
discretionary/support classllication sta tute 
that prOVIdes the common law d iscretionary 
assel prOlect ion 

17 1995.2CB 19 1 If a settlor 01 a d iscretionary 
trust ho lds an uncond itional remova l/ 
replacement power over a trustee, Rev, Ru l 
95-58 provides a safe harbor as long as the 
settlor can concurrently remove and replace 
the trustee with someone who is independ­
ent within the meamng of SeCllon 672(c) 
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EXHIBIT 7 
Distributions to One Beneficiary 

Independent 
Trustee 

Trust 

Abi lity to 
distribute all 
the assets to 
the primary 
beneficiary 

Independent 
Trustee 

Trust 

$$$ 

EXHIBIT 8 
Last Two Drafting Keys 

Testamentary 
Power of 
Appointment 

Grandchild 2 

Trust 

general partner o f the FLP as weI! as 
holding a removal/replacement 
power over the trustee. If the client 
is serv ing as manage r, the planner 
must still design around any Section 
2036 estate inclusion issue. 

On a different note, some clien ts 
might express a concern that 

Rule Against 
Perpetuities 

Grandchild 3 

an a tt o rn ey or C PA tr ustee tha t 
is not bon d ed mig h t a bscond 
wit h the trust assets. From an 
internal contro l perspective, with 
the above mod el, the attorney o r 
CPA docs not have any access to 

the asse ts held by the underlying 
LLC or FLP. 

DY NA S T Y T R U S TS 
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Managing beneficiary trustee 
and independent distribution 
trustee. Exhibit 3 p rese ntS a dia ­
gram of the second common 
method for drafting a disc retionary 
d ynasty trust. Some estate planners 
have proposed an alternative to the 
upper t ier LLC (o r FL P). T hese 
planners recommend using the fol­
lowing two co-trustees to bifurcate 
the trustee's powe rs: 
1. Managing trustee. The manag­

ing trustee typ ica ll y is th e set­
tlor's spouse or ch ild. The 
managing tru stee ha s signature 
authority over investments 
and makes all investment deci­
sions. The managing tru stee 
has absolute ly no authority to 

make any di st ribution deci­
sions. Many tim es, th e manag­
ing trustee has a removal! 
repl acement power ove r t he 
distribution trustee. 

2. Independen t distribution 
trustee. The distribution 
trustee's only funct ion is ro 
make distr ibution decisions. 
To avoid any possib le es tate 
tax inclusion issues, the d istri ­
bution trustee is almost always 
independent within the mean­
ing of Section 672(c ). 

While there is no negative case 
law ho ld ing that any creditor may 
reach a co- t rustee/beneficiary's 
in terest, th ere are a few cases in 
w hich a creditor uns uccessfu ll y 
attempted ro rea ch a Co-trustee's 
beneficia l interest. These cases will 
be disc ussed in Part 3 of this art i­
cle. 

Qne of the beneficiaries is the 
sole trustee. Exhibit 4 illustrates 
a diagram of th e third common 
method for d raft ing a di scre­
tionary dynasty trust. While used 
by some p ractitioners, th is desig n 
option is limited when compared 
ro the other two previous opti ons. 
Because the di strib ution standard 
must be limited by an ascertain -

ESH,TE PLANNING 

able standard (e.g., healt h , ed u­
ca ti on, maintenance, and sup­
por t ), all the tru st a sse ts cannOt 
be distributed ro the primary child 
beneficiary. Furthermore, some 
authors have expressed asset pro­
tection conce rns regardi ng this 
model." These concern s a re based 
primarily on a new position 
adopted by the Re statement Third 
of Tr usts in favor of credi tors 
which p rov ides that any crediror 
may reac h any sa le tr ustee's inte r­
est in a ny trust. '" The do m inion 
a nd control argument for rea ch­
ing a sale trustee's benefic ial inte r­
est will be discussed in Part 3 of 
th is article. 

Split ot dynal ty trult 
Key 5-Up01I the deafl, of the set­
tlor, the dY11asty trust splits. At this 
point in the analysis, there are basi­
ca ll y twO concerns regarding d is­
cretionary dynasty tru sts; ( 1) all 
the chil d ren, grandchi ldren, and 
great-grandchild ren wil l be com­
plaining ro the same trustee req uest­
ing a ll so rts of d istributions; and 
(2) stu dies have shown that se ldo m 
does the money make it ro the chil ­
dren or g randchildren. The first 
conce rn relates ro the situation 
whe re there is one d isc retionary 
dynasty trust, sometimes known as 
a "pot t rust. "20 In Exhibit 5, Bru­
tus and Cleo patra are the ch il dre n. 
From history, we know that these 
two never got a long ever since Bru­
tus stuck the kn ife in Cleopatra's 
lover's back, " Big Ju lie." 

Since naturally there will be 
fights between si blings or-worse 

yet-grandchildren and g reat­
grandchildren, a pOt trust is nor 
used . Rather, upon the death of the 
settlo r (or if a first marriage, the 
last of the sett lor or sett lor 's 
spouse ), the trust will split into mul ­
tiple discretionary d ynas ty tru sts 
at each generati on . Brutus now has 
his own discretionary dynasty trU St, 
and Cleopa tra has her own dis ­
cretio nary dynasty trU St. T he two 
never have to speak ro each other 
agai n . Brutus is now responsible 
for keepi ng his family in line, and 
Cleopatra he rs. 

Regarding the second conce rn, 
the purpose of these trusts is not to 
make su re that there is money ro 
be avai lable to the gran dchildren 
o r great-grandch il dre n. Generally, 
one of the prima ry purposes is asset 
protection o f the ch ild 's beneficial 
interest by giv ing him or her the 
bene fits of receiving his or her 
inheritance in trust. If the child docs 
not consume his sepa rate d yna sty 
tru st or the child docs not exer ­
cise his o r her testamentary power 
of appoin tm e nt, th en upon the 
child 's death wha t is left in trUSt 
goes to the grandch ildren in sepa ­
rate dy nasty trusts. 

Trul t admlnlltratlon 
Key 6-Cascadi1tg re moval! 
replacement powers. Assuming 
Brutus and Cleopatra have reached 
a specified age of maturity (age 30, 
35, or 40), each child receives a 
re moval/replacement power over 
the trustee. Because eac h ch ild has 
a separate trust , diffe rent tr ustees 
may serve on each sepa rate dy nasty 
trust , and each trustee may make 
investment decisions independent­
ly of the other trustee(s) of the other 

11 Harr is and Klooster. "6enehClary·Con1roHed 
Trusts Can Lose Asset Protechon: t45 Tr & 
Est. 37 (Dec . 20(6) 

" ReSlatement Thud § 60. comment g 
20 The Irust IS analogIzed to a b Ig pot of soup 

where all ollhe benefICIaries hne up 10 fill thell 
bowls 
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Practice Notes 

There is a new wave of drafting trusts 

thai is based on combining the asset 
protection benefits 01 a discretionary 

dynasty trust with the estate planning 

benefits of discounting entities. 

chi ld's trusts. T his is illust rated in 
Exhibit 6. 

Key 7- Trust assets may be di s­
tributed to the primary beneficiary. 
One of the fundame ntal keys to a 
discret ionary dynasty truSt is that 
the beneficiary is wi ll ing to recei ve 
his in heritance in trust, rather than 
out r ight. During the beneficiary's 
life, if a beneficiary must share the 
[fust assets with his or her children, 
then the beneficiary would possibly 
prefer not to receive his or her inher­
itance in trust. Thus, most chil­
dren receiving thei r property in trust 
prefer that a trustee have the power 
to distribute all the assets of the trust 
to the primary beneficiary, sho uld 
the trustee choose to do so. In addi­
t ion to the asset protection benefits, 
this is wh y the trust must be d raft­
ed as a "common law discretio nary 
trust," so that the trustee in his or 
her sole and absolute discretion has 
the a bility to make distri butions to 
one beneficia ry and excl ude all oth­
ers. This is shown in Exhibit 7. 

lilt two drafting key I 
Exhibit 8 illustrates the final two 
keys to dra ft ing a discretionary 
dynasty trust. 
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Key 8-Testamentary power of 
appointment. At death, C leopa­
tra wou ld li ke to treat th e trust as 
if it were her assets. Consequently, 
it is typical to give Cleopa t ra a tes­
tamentary powe r o f appointment 
to red irect the trust assets, usua l­
ly among her descendants. If 
Cleopatra does not exe rcise her tes­
tamentary power o f appointment, 
the defa ul t p rov ision is th at t he 
tru st splits into two separate dis­
cretio nary dynasty t rusts, one for 
each one of her chi ldren (i.e., the 
settlor's grandchild ren). 

Key 9-Rule against perpetuities. 
Naturally, it is preferable that these 
tr usts be crea ted in a jurisdiction 
that has abo li shed the rule agai nst 
perpetuiti es . Conve rsely, as rela r­
ed to the children, it does not mat­
ter whether o r not the trust is cre­
ated in a jurisdiction that has 
abol ished the rule against perpe~ 
tuities . If a trust must vest in 
21 years plus a life in being, it wil l 
automatica ll y survive to the grand­
child level, and maybe the next gen­
eration. In this respect, the ch ild 
does not hold any vested remain­
der which may be considered a 
property inte rest o r an enforceable 

right that might c reate a credi tor 
or divorce issue under state law. 

Conclu,lon 
There are at least five maior bene­
fi ts to leaving a chi ld 's inheritance 
in t rust. For all families, the re are 
the asset protec t ion benefits pro ­
vided by receiving a beneficial inter­
est in trus t . From an estate pe r­
spective, the re are the benefi ts of 
reducing the estate tax, and for more 
wealthy families, there is the bene­
fit of avoid ing the CST tax. Being 
able to gift the property away and 
st ill control these assets by serving 
as a manager or general partner of 
an LLC or FLP arc also great bene­
fits. Finally, being able to have some 
property distributed hack ro [he 
family unit through a spousal access 
trust is another useful adva ntage. 

There is a new wave of d rafting 
trusts that is based on combining the 
asset protection benefits of a discre­
tionary dynasty trust wi th the estate 
planning bcnefitsofdiscounting enti­
ties. Part 'I of this article analyzed the 
nine keys to drafting a discretionary 
dynasty trust and introduced the three 
co mmon methods of dra fting these 
trusts. Part 2 of this article, which will 
appear in the next issue of ESTATE 
PLANNING, will discuss the asset pro­
tection behind a discretionary trust. 
Part 3 will exam ine the protection of 
a remainder interest by using a dynasty 
opt ion as well as the control and 
dominion issues associated with the 
three common methods for drafting 
di scretionary d ynasty trusts . • 
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